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HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

IN THE COURT OF MUNSIFF NO. 2 

DHUBRI 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsiff No. 2, Dhubri. 

Monday, the 20th day of May, 2019 

Title Suit No. 227 of 2014 

1. Smti Rupa Kumari Bin 

.……….…………….……Plaintiff. 

- Versus - 

1. Shri Hira Bin @Hiralal Prosad Bin 
2. Shri Mushafir Bin 
3. Shri Jahira Bin 

.……....…….…..…Defendants. 
 

1. Shri Bramadeo Prosad Bin 
……..…Proforma Defendant. 

 This suit/ case coming on for final hearing on 20.05.2019 in presence of  

Shri Harmohan Das.............…..…………….……………….…Advocate/Pleader for Plaintiff. 

Shri Atiqul Hoque & Others...................................Advocate/Pleader for Defendants. 

and having stood for consideration to this day, the Court delivered the following 
Judgement. 

J U D G M E N T 

1. This is a suit for Declaration and khas possession. 

Plaintiff’s Case 

2. The plaintiff has averred in her plaint that proforma defendant has gifted 

land measuring 13 lecha specifically described in schedule 'A' below covered 

by Dag No.194/1240 of patta no.322(old) 208(new) of khatian no.208 from 

out of his total land measuring 2K-13L in favour of the plaintiff vide 
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registered deed no.703 dated 12.04.2006 and accordingly the plaintiff took 

possession of the entire gifted land mentioned in schedule 'A' by raising 

dwelling houses thereon and got her name mutated in the record of rights. 

Defendants being the residents of western part of Schedule A land, have 

encroached over 4 leechas of Schedule A land and thereby dispossessed the 

plaintiff on the western side of her holding which has been shown in 

schedule 'B'. Plaintiff has approached the defendants to vacate the suit land. 

But the defendants refused to vacate the same. Hence, plaintiff has field this 

suit.  

Defendant’s case  

3. The defendants begins their averments by stating that the suit has not been 

properly valued as the market value of the suit property exceeds Rs. 3 Lakhs. 

It is denied by the defendants that, they have encroached any portion of 

plaintiff’s land.The defendants have been possessing and enjoying their own 

land including 4 lechas shown in schedule 'B' with valid right, title and interest 

they have got patta issued in their names.The plaintiff tried her utmost best 

to grab the defendant's land shown in schedule 'B' by survey and demarcation 

with the help of Lat-Mondal's several times during the past few years but 

every time it was found that the plaintiff was possessing a little more than her 

actual land. The 'B' schedule land does not fall within her law shown in 

schedule 'A' as per demarcation done at her own instance. Hence, they have 

prayed for dismissal of the suit. 

4. Upon the pleadings of the parties, the following issues were framed in this 

suit: 

(i) Whether there is any cause of action? 

(ii) Whether the suit is maintainable in Law and facts? 

(iii) Whether the defendants on 14.04.2010 have encroached a portion of 

land more or less measuring 4 lecha (71 feet in length X 9 feet in 

breadth) approximately belonging to plaintiff and dispossessed the 

plaintiff from schedule B land? 
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(iv) Whether the defendants are liable to be evicted from schedule B land 

and demolishing the standing trees and other constructions? 

(v) Whether the defendants have been possessing and enjoying the 

schedule B land with valid right, title and interest? 

(vi) Whether the plaintiff is entitled to a mesne profit of Rs.500/- per 

month from the date of filing of this suit till recovery of possession of 

the land? 

(vii) Whether the plaintiff is entitled to any other reliefs as prayed for? 

Peremptory Hearing 
 

5. At the time of peremptory hearing plaintiff side adduced the evidences of 

three (3) witness viz. Smti. Rupa Kumari Bin as PW-1, Shri Nagina Prasad Bin 

as PW-2 and Shri Raj Kumar Bin as PW-3;and also submitted few documents. 

The defendant side did not appear on the date when the suit was fixed for 

evidence of defendants as such defendants’ evidence was closed.  

6. I have gone through the entire case record and the evidences adduced at the 

time of trial. I have heard the argument advanced by learned counsel for the 

plaintiff. Defendant side did not make any submissions.Considering all 

aspects, I have attained to the following decisions.  

Discussion, Decision and Reasons Thereof 

Issue No. (i): Whether there any cause of action for the suit? 

7. The bone of contention between the plaintiff and defendants is that, 

according to plaintiff, defendants have illegally encroach her land, shown in 

Schedule B measuring 4 leecha and dispossessed her therefrom. Meanwhile 

the defendants contends that they have right, title and interest over the 

Schedule B land and patta has been issued in their names. Considering the 

rival pleadings of both sides, the title of the plaintiff vis-à-vis the 

defendantsover the schedule B land needs to be determined in the instant 

suit. Hence, there is cause of action in the instant suit. 

Accordingly, issue no. (i) is decided in affirmative. 
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Issue No. (ii): Whether the suit is maintainable? 

8. The defendants side contended that the suit is not maintainable but did not 

adduce any evidence in support of the same or did not asserted in what way 

the suit is not maintainable. Moreover, I do not see any grounds for holding 

the suit to be not maintainable as the instant suit is a suit for declaration and 

consequential reliefs. Plaintiffhas valued the suit at Rs. 2,000/-. The plaint is 

filed in duplicate and pleadings are verified at the foot.The substantial relief 

which the plaintiff has prayed for in the instant suit is for Declaration of Title. 

Here, the overall relief claimed by the plaintiff is dependent upon the 

substantial relief which is the declaration for title and the other reliefs are 

consequential reliefs, as such the suit would be governed by 7(iv)(c) Court 

Fees Act, hence the suit has been properly valued by the plaintiff. As regards 

law of limitation is concerned, the instant suit is a suit for declaration and 

khas possession. Since, the plaintiff claim the possession over the suit land 

based on her title, therefore the suit shall be governed by section 65 of Indian 

Limitation Act, which prescribe a period of limitation of 12 years from the time 

when the possession of the defendant becomes adverse to the plaintiff. The 

cause of action in the instant suit arose on 14.04.2010 and 04.03.2014, the 

suit has been field on 10.06.2014. Thus, the suit has been instituted within 

the period of limitation and it is not barred by law of limitation. 

On the basis of the above, this issue is decided in affirmative and in favour of 

the plaintiff. 

Issue No. (iii): Whether the defendants on 14.04.2010 have 

encroached a portion of land more or less measuring 4 lecha (71 

feet in length X 9 feet in breadth) approximately belonging to 

plaintiff and dispossessed the plaintiff from schedule B land? 

9. On perusing the rival pleadings, it appears that both plaintiff and defendants 

claim title over the suit land. All thePWs have merely deposed in their 

evidence-in-chief on affidavit that defendants who are western boundary men 

have dispossessed the plaintiff from land measuring 4 leecha.Therefore, 

before I proceed to decide the instant issue in its entirety, it is important to 
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discuss whether the suit land belongs to the plaintiff. In order to prove the 

right, title and interest over the suit land, plaintiff has adduced the evidence 

of three witnesses and submitted the certified copy of gift deed no. 703 dated 

12.04.2006, which has been marked as Exhibit-1. PW-1 has deposed in her 

evidence-in-chief on affidavit that her paternal uncle namely Brahmadew 

Prosad Bin has gifted land measuring 13 leecha which is covered by dag no. 

194/1240 of patta no. 322 (old) 208 (new), khatian no. 208, vide registered 

gift deed no. 703 dated 12.04.2006 and handed over the possession over the 

said land to her. The facts stated in the evidence-in-chief of PW-2 and PW-3 

corroborates with the evidence of PW-1.On perusal of Exhibit-1, it transpires 

that its contents are similar to what has been deposed by PW-1. But Exhibit-1 

does not contain the signature of doner, done and attesting witness as 

required under Section 123 of Transfer of Property Act. Further section 68 of 

The Indian Evidence Act, 1872 provides that:If a document is required by law 

to be attested, it shall not be used as evidence until one attesting witness at 

least has been called for the purpose of proving its execution, if there be an 

attesting witness alive, and subject to the process of the Court and capable of 

giving evidence. Though plaintiff has adduced the evidence of PW-2 and PW-

3, but they have not deposed that they are attesting witness to Exhibit-1. 

Furthermore Section 64 of The Indian Evidence Act, 1872 requires that 

documents must be proved by primary evidence. If any party seeks to 

produce secondary evidence then conditions laid down under section 65 of 

The Indian Evidence Act, 1872 must be fulfilled. In the instant case plaintiff 

has merely produced the certified copy of the gift deed without fulfilling the 

requirements of law laid down under section 65 of The Indian Evidence Act, 

1872.Even plaintiff has failed to produce any Land Holding Certificate or 

Revenue Receipts or any other documents showing that she has been lawfully 

possessing over the suit land. It is seen from the above discussion that 

Plaintiff has miserably failed to prove her title and possession over the suit 

land therefore her dispossession from the suit land does not arise.  

Hence, the instant issue is decided in negative and against the plaintiff.  
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Issue No. (iv): Whether the defendants are liable to be evicted from 

schedule B land and demolishing the standing trees and other 

constructions? 

Issue No. (vi):Whether the plaintiff is entitled to a mesne profit of 

Rs.500/- per month from the date of filing of this suit till recovery of 

possession of the land? 

10. As both the issues pertain to the reliefs prayed by the plaintiff, therefore I 

shall be discussing issue no.(iv) and (vi) togetherfor the sake of brevity and 

precision. It has been discussed and decided in Issue No. (iii) that plaintiff 

could not prove her title over the suit land/Schedule B land or that she was 

possessing the suit land/Schedule B land. There is nothing on record to 

ascertain the actual pattadars of the suit land. Even Plaintiff has failed to 

prove that defendants are not the pattadars of the suit land having no right, 

title and interest therein. Hence, without examining relevant documents it is 

not proper to hold that defendants are liable to be evicted from Schedule B 

land. Further, plaintiff has also failed to prove her title over the suit land 

therefore she is not entitled to claim any mesne profit. 

Accordingly the issue No. (iv) and (vi) are answered in negative and against 

the plaintiff.  

Issue No. (vii): Whether the plaintiff is entitled to any other reliefs 

as prayed for? 

11. It is seen from the above discussion that both plaintiff and defendants have 

failed to prove their title over the suit land. The present suit being filed by the 

plaintiff, therefore it is the primary burden of the plaintiff to establish her case 

in order to get the reliefs as prayed for. While deciding Issue no. (iii), it has 

been discussed that plaintiff could not produce relevant document of title with 

respect to the suit land. Moreover, the document produced by PW-1 is 

inadmissible in evidence. Considering the above discussion, I am of the view 

that plaintiff has failed to prove her case and therefore she is not entitled to 

any reliefs as prayed for.   

Accordingly the instant issue is decided in negative and against the plaintiff. 
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ORDER 

In light of the above finding, I am of the opinion that plaintiff is not entitled to 

the decree as prayed for.  

Accordingly, the suit is dismissed on contest without cost. 

Prepare the decree accordingly within 15 (fifteen) days. 

Given under my hand and seal on this 20thday of May, 2019 at Dhubri. 

 
 
 

(Shri Siddarth Brook, A.J.S.) 
Munsiff No. 2, 

Dhubri. 
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A P P E N D I X 

 

Plaintiff’s witness: - 

1. PW-1: Smti. Rupa Kumari Bin 

2. PW-2: Shri Nagina Prosad  

3. PW-3: Shri Raj Kumar Bin 

Plaintiff’s Exhibits: - 

1. Exhibit-1: Copy of gift deed vide no.703 dated 12.04.2006. 

Defendant’s witness: - 

NIL 

Defendant’s Exhibits:- 

NIL 

 

 

 

(Shri Siddarth Brook, A.J.S.) 
Munsiff No. 2, 

Dhubri. 
 
 
 
 
 
 
 
 

 


